IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

MARGARET MAJCOR, et al.

V. : Cv. Action No. DKC 96-3940

CSX TRANSPORTATI ON, et al.
VEMORANDUM COPI NI ON

Presently pending and ready for resolution in this case
arising fromatrain collision are: (1) the notion of Defendant CSX
Transportation, Inc. (CSXT) for summary judgnent; (2) the notion of
Def endant National Passenger Railroad Corporation (Amrak) for
sumary judgnment; and (3) the notion of both Defendants CSXT and
Anmtrak to strike Plaintiff’s references to National Transportation
and Safety Board (NTSB) report materials. The issues have been
fully briefed and no hearing is deemed necessary. Local Rule
105.6. For reasons that follow, the court will grant in part and
deny in part Defendants’ notion to strike; grant in part and deny
in part CSXT's notion for sunmary judgnment; and deny Amtrak’s
nmotion for summary judgnent.
| . Background

Plaintiff Mrgaret Mjor is the surviving w dow of Janes
Maj or, (Decedent or M. Major), and the nother of Decedent’s child
James M Maj or. At the tinme of the accident, Decedent was the
conductor of MARC train 286. Plaintiff brings clainms against

Decedent’ s enpl oyer, CSXT, pursuant to the Federal Enployers’



Liability Act, 45 U S.C. 88 51-60 (FELA) and against Antrak for
“negl i gence, wongful death, and survival action.” Paper no. 35,
at 8.

The follow ng facts are uncontroverted. On February 16, 1996,
a fatal collision occurred between MARC train 286, a commuter train
operated by Defendant CSXT, and Antrak train 29, operated by
Def endant Antrak in Silver Spring, Myl and.

Waysi de signal 1124-2 is | ocated approxi mately 1000 feet west
of Kensington Station and di splayed an “approach” indication when
MARC train 286 passed it.*! The “approach” indication nmeant that
MARC trai n 286 shoul d proceed at a speed no greater than 30 nph and
be prepared to stop at the next signal, which was |ocated at
Georgetown Juncti on. Signal 1124-2 displayed an “approach”
i ndi cation because Antrak train 29 was traveling on the sane track
in the opposite direction. Anmrak train 29 was to cross over to
anot her track at Georgetown Junction.

After passing signal 1124-2, MARC train 286 stopped at
Kensington Station to pick up a passenger. After the passenger had
boarded, instead of proceeding in accordance with the *“approach”
indication, the MARC crew operated their train at a speed of
approxi mately 66 nph. The signal at Georgetown Junction displayed

a “stop” indication to stop oncomng traffic in order to permt

L Wiile Plaintiff takes issue with the conclusion that the
signal displayed an “approach” indication, as will be discussed
bel ow, there is no evidence to support her view
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Amtrak train 29 to cross over to the other track At approximately
5:39 p.m, Antrak train 29 came around a bend just east of the
crossover at Georgetown Junction. As the Antrak train cane out of
the bend, its crew saw MARC train 286 approaching it head-on on the
sane track at a speed of 66 nph. The Amtrak crew assessed the
situation and Donald Noble (Noble), the engineer of Antrak train
29, chose to try to accelerate the trainin an attenpt to enter the
crossover so that the collision would result in a glancing blowto
the baggage cars of the Amrak train rather than a head-on
collision. Although Noble was able to avoid a head-on collision,
the collision nevertheless left 11 people on MARC train 286,
i ncl udi ng Decedent, dead. None of the passengers, staff, or crew
of Amtrak train 29 suffered fatalities.

There is little direct evidence of what the CSX crew?, all of
whom died in the collision, were doing imedi ately before and at
the tinme of the collision. John Breeden, Jr., a CSX engi nheer on a
west bound train traveling just ahead of the AMIRAK train, testified
that he heard M. Or call the signal at Kensington but did not
hear the aspect, probably because of a defect in the radi o system
Paper no. 275, Ex. M at 458. The event recorder data reflect that
the CSX train was traveling at approxinately 66 nph before the

collision, at 64 nph at the tinme the crew applied the energency

2 1n addition to M. Major, the CSX crew consisted of David
Or, the engineer, and Janes Quillen, the assistant conductor.
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br aki ng when the CGeorgetown “stop” signal cane into view, and at a
speed of between 46 and 38 nph at the tinme of inpact. Evi dence
concerning the duties of the various crew nenbers will be di scussed
bel ow.
1. Motion to Strike
CSXT and Antrak nove to stri ke references that Plaintiff makes
in her Qppositions to Defendants’ summary judgnment notions to non-
factual information from the NTSB Report concerning the accident
underlying the case at bar. Defendants include a list of what they
argue are offending references from Plaintiff’s Oppositions and
shoul d be stricken. Paper no. 277, Appendix A
Plaintiff acknow edges that NTSB concl usi ons and findi ngs are

not adm ssible at trial, pursuant to the |Independent Safety Board
Act of 1974 (Safety Act), 49 U S.C. § 1154(b), which states:

Reports. — No part of a report of the [NTSB],

related to an accident or an investigation of

an accident, nmay be admtted into evidence or

used in a civil action for damages resulting

froma matter mentioned in the report.
Id. The regul ati ons adopted pursuant to the Safety Act explicitly
prohibit the use of non-factual portions of NTSB reports. As
stated at 49 C F.R § 835.2:

Definitions.

Board accident report nmeans the report

cont ai ni ng t he Board’' s determ nati ons,

i ncludi ng the probable cause of an accident,

i ssued either as a narrative report or in a

conputer format (“briefs” of accidents).
Pursuant to section 701(e) of the Federal
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Aviation Act of 1958 (FA Act), and section

304(c) of the Independent Safety Board Act of

1974 (49 U.S. C. 1154(b)) (Safety Act), no part

of a Board accident report nay be admtted as

evidence or used in any suit or action for

damages grow ng out of any matter nmentioned in

such reports.

Factual accident report neans the report

containing the results of the investigator’s

i nvestigation of the accident. The Board does

not object to, and there is no statutory bar

to, admssion in litigation of factua

acci dent reports. In the case of a mmjor

i nvestigation, group chairman factual reports

are factual accident reports.
Courts have consistently held that “the factual portions of a NTSB
report are admissible into evidence, while excluding any agency
concl usi ons on t he probabl e cause of the accident.” Hurd v. United
States, 134 F. Supp. 2d 745 (D.S.C. 2001), aff’d, 34 Fed. Appx. 77,
2002 W. 730284, 2002 A.M C. 1584 (4'" Cir. 2002); Travelers Ins. Co.
v. Riggs, 671 F.2d 810, 816 (4'" Cir. 1982) (“[8& 1154(b)] forbids
t he use of conclusory sections of NTSB reports, and [we] thus hold
that the district court properly excluded them?”).

Plaintiff notes that she is not asking the court to rely upon

t he NTSB opi nions and conclusions fromits Report with respect to
i ssues of probabl e cause of the accident and the responsibility and
negl i gence of Defendants. Instead, Plaintiff seeks to advise the
court, in response to Defendants’ challenges to Plaintiff’s experts
and expert opinions, that the NISB essentially agrees wth

Plaintiff’s experts. The fact renmains, however, that on a notion

for summary judgnent, the court may only consi der evidence that is
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adm ssi bl e. Fed. R Cv. P. 56(e); see Miryland H ghway
Contractors Ass’'n v. Maryland, 933 F.2d 1246, 1251 (4'" Gir. 1991).

Plaintiff argues that only conclusions or opinions from an
NTSB Report that relate to fault or probable cause should be
i nadm ssi bl e and that other conclusions or opinions may still be
adm ssi bl e. The case on which Plaintiff relies for this
proposition, Beech Aircraft Corp. v. Rainey, 488 U S. 153, 109 S.
. 439 (1988), is a Suprene Court case that addresses
adm ssibility wunder an exception to the hearsay rule; not
adm ssibility under the Safety Act. Plaintiff has not provi ded any
support that this distinction between concl usi ons and opi ni ons t hat
do and do not relate to probable cause applies to the Safety Act.
Ref erences to NTSB opi ni ons and concl usi ons rendered inadm ssible
by the Safety Act nust be stricken, therefore, regardless of
whet her they are used to address issues of probable cause and
negligence or to bolster the credibility of experts and their
opi ni ons.

Plaintiff al so argues that references set forth on pages 6 and
14 of the Opposition to Anmrak’s sumary judgnent notion do not
reference matters related to conclusions or opinions of the NTSB
and therefore are adm ssi bl e and shoul d not be stricken. Plaintiff
argues that those were references to factual information in the
NTSB Report regardi ng drawi ngs, depictions, or references to the

positioning of individuals prior to, and after, the collision at



i ssue. Defendant counters that the references at pages 6 and 14 of
Plaintiff’s Anmtrak Opposition, as direct citations to the “Acci dent
Narrative” provided in the beginning of the NTSB Report, Paper no.
275, Ex. A, are hearsay references to other factual materials |ike
recorder data and witness accounts that are inadm ssible in civil
actions like the current one. Defendant overl ooks, however, the
public records exception to the hearsay rule which applies to:

Recor ds, reports, statenents, or dat a

conpilations, in any form of public offices

or agencies, setting forth . . . (C in civil

actions and proceedings . . . factual findings

resulting froman investigati on made pursuant

to authority granted by law, unless the

sources of information or other circunstances

i ndi cate | ack of trustworthiness.
Fed. R Evid. 803(8). The Fourth Crcuit has observed that “[t]he
adm ssibility of a public record specified in the rule is assuned
as a matter of course, unless there are sufficient negative factors
to indicate | ack of trustworthiness, in which case it should not be
adm tted. The party opposi ng adm ssion has the burden to establish
unreliability.” Zeus Enterprises, Inc., v. Alphin Aircraft, Inc.,
190 F.3d 238, 241 (4" Cir. 1999), citing Ellis v. Int’'|l Playtex,
Inc., 745 F.2d 292, 300-01 (4'" Cir. 1984).

The portions of the NTSB Report cited by Plaintiff in her

Anmtrak Opposition are not excludable as references to NISB
conclusions or opinions pursuant to the Safety Act and its

regul ati ons because they are part of the factual investigation

narrative of the NTSB Report rather than the analysis, findings, or
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recommendati ons sections of the Report. The references to the
Report on pages 6 and 14 of Plaintiff’s Anmtrak Opposition are al so
not excludabl e as hearsay because the NTSB Report qualifies as a
public record as defined in Rule 803(8) and Defendant has not
identified sufficient negative factors to indicate lack of
trustworthiness or reliability. Defendants’ notion to strike wll
therefore be granted in part and denied in part. Plaintiff’s
references to the NTSB Report in the footnotes on pages 18 and 38
and in the text on page 38 of the CSXT Opposition will be stricken
as prohibited by the Safety Act. Plaintiff’s references to the
NTSB Report on pages 6 and 14 of the Antrak Opposition will not be
stricken.
[11. Mtions for Summary Judgnent

A. Standard of Review

It is well established that a court may grant a notion for
summary judgnent only if there exists no genuine issue as to any
material fact and the noving party is entitled to judgnent as a
matter of law. Feb. R Qv. P. 56(c); Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986); Celotex v. Catrett, 477 U S. 317,
322 (1986); GIlI v. Rollins Protective Servs. Co., 773 F.2d 592
595 (4'" Cir. 1985); Stevens v. Howard D. Johnson Co., 181 F.2d 390,
394 (4" Cir. 1950); Mrrison v. Nissan Mdtor Co., 601 F.2d 139, 141
(4" Cr. 1979). A material fact is one that constitutes an el enent

that is essential to a party’s case. Celotex v. Catrett, 477 U S.



at 322-23. As the Suprene Court stated in Anderson, “the
substantive law will identify which facts are material. Only
di sputes over facts that m ght affect the outcone of the suit under
the governing law will properly preclude the entry of summary
judgnent.” 477 U.S. at 248.

A genuine issue as to a material fact exists if the evidence
that the parties present to the court is sufficient to indicate the
exi stence of a factual dispute that could be resolved in the non-
nmoving party’s favor through trial. See Anderson, 477 U.S. at 248-
49. Wiile it is the nmovant’s burden to show the absence of a
genui ne issue of material fact, Pulliam Investnment Co., Inc. v.
Caneo Properties, 810 F.2d 1282, 1286 (4'" Cir. 1987), it is the
non-nmoving party’'s burden to establish its existence. See
Mat sushita Electric Industrial Co. v. Zenith Radio Corp., 475 U. S.
574, 585-87 (1986). The evidence that the non-noving party
presents to this end nust be nore than a “nere scintilla,” Barw ck
v. Celotex Corp., 736 F.2d 946, 958-59 (4'" Cir. 1984), nore than
“merely colorable,” Celotex v. Catrett, 477 U S. at 327, and nore
t han “sone netaphysical doubt.” WMatsushita, 475 U.S. at 586. 1In
order for the non-noving party to survive summary judgnent, it nust
present evidence that is “significantly probative.” Celotex v.
Catrett, 477 U S. at 327.

Applying these principles, Defendants’ notions for summary

j udgnment shall be considered below while the inferences that the



court draws fromthe facts and evi dence presented shall be viewed
“in the light nost favorable to the party opposing the notion.”
US. v. Debold, Inc., 369 US. 654, 655 (1962); see also
Mat sushita, 475 U.S. at 587-88; Pulliam 810 F.2d at 1286; G I,

773 F.2d at 595.

10



B. CSXT's Mdtion for Summary Judgnent
Plaintiff brings clainms under the Federal Enployee Liability

Act (FELA), 45 U. S.C. 88 51-60, against Defendant CSXT. The FELA
provi des that:

[e]very commopn carrier by railroad . . . shall

be liable in danages to any person suffering

injury while he is enployed by such carrier in

[interstate] commerce . . . for such injury or

death resulting in whole or in part fromthe

negl i gence of any of the officers, agents, or

enpl oyees of such carrier, or by reason of any

def ect or i nsufficiency, due to its

negligence, in its cars, engines, appliances,

machi nery, track, roadbed, works, boats,

whar ves, or other equipnent.
Id., 45 U.S.C. § 51. The question of negligence is determ ned by
“common | aw principles as established and applied by the federa
courts.” Brown v. CSX Transp., 18 F.3d 245, 249 (4'" Cr. 1994).
To establish liability under FELA, a plaintiff nust prove that he
was injured while in the scope of his enploynent, his enpl oynent
was in furtherance of the enployer’'s interstate transportation
busi ness, the enploying railroad was negligent, and the enpl oyi ng
railroad’ s negligence caused, at least in part, the injury for
whi ch conpensation is sought. Id. Arelaxed standard of causation
appl i es under FELA; a plaintiff need only denonstrate the slightest
bit of evidence of enpl oyer negligence, although there is no strict

liability under the FELA and an enployer’s fault or negligence

cannot be inferred sinply from the fact of an accident’s
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occurrence. See, e.g., Atlantic Coast Line Ry. Co. v. Collins, 235
F.2d 805 (4" Cir. 1956).

Plaintiff’s FELA clains against CSXT are based upon her
contentions that: (1) the signal system design was defective
because a signal previously | ocated east of Kensington Station was
removed and because CSXT did not retain “three block, four
indication signaling”; (2) the signal west of Kensington Station
was defective and did not display an “approach” indication, but
displayed a false “proceed” indication instead; (3) CSXT was
negligent in maintaining an exception for passenger trains |ike
MARC 286, to its Operating Rule 269 which requires a train stopping
in a block to proceed at 30 nph and prepare to stop; (4) CSXT was
negl i gent because it did not maintain cab signal and automatic stop
technology inits passenger trains on this |line; (5) the dispatcher
operating the line on which the collision occurred, Crawford Boggs
(Boggs), was negligent in not warning the engineers of Amrak train
29 and MARC train 286 that they were on the sane track and by
taking a personal phone call during his shift; and (6) CSXT was
al so negligent due to errors by other CSX crew nenbers.

1. Preenption by the FRSA

a. Background: the Signal System

The follow ng background of the signal system governing the
movenents of Amtrak train 29 and MARC train 286 i s provi ded by CSXT

and uncontroverted by Plaintiff. In May of 1987, the Maryl and
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Department of Transportation, State Railroad Adm ni stration (SRA)
applied for and received a federal grant to install a Centralized
Traffic Control System (TCS) on the MARC/ CSXT Brunsw ck and Canden
lines. The project consisted of reconfiguring and relocating
tracks and sw tches and addi ng bi-directional signals. Part of the
upgrade included renoving two track-side, one-directional signals
al ong the Brunswi ck |ine near Georgetown Junction and installing
one bi-directional track-side signal. During the reconfiguration,
due to the re-spacing of the signal system Signal 100, which was
| ocated east of Kensington Station, was renoved and a new, bi-
directional systemwas installed west of Kensington Station. The
| ocation of the signals in the TCS system were determ ned by
braki ng distances of the trains which would be operated on the
Iine, which included substantial freight traffic.

The upgrade of the signal system was conpleted in 1992. A
central conputer displayed train novenents on an el ectric wall board
and cal cul ated the maxi num anount of bi-directional traffic that
coul d nove safely. The systemwas regularly inspected and tested
by the Federal Railroad Adm nistration (FRA) to ensure that it
conplied with its regulations and rules. The FRA never found fault
with the upgraded signal system Even after the collision, the
signal investigation team which included representatives fromthe
NTSB, the FRA, the State of Maryland, the union, and CSXT tested

the signal system including signal 1124-2 and all signals that
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gover ned novenent at Geor getown Junction and found that every test
i ndi cated that the signals worked as intended.

b. Di scussion

CSXT argues that Plaintiff’s clains of defective signal system
desi gn and operation are preenpted by the Federal Railroad Safety
Act (FRSA). The FRSA was enacted in 1970 by Congress “to pronote
safety in every area of railroad operations and reduce railroad-
rel ated accidents and incidents.” 49 U S.C. 8§ 20101. The FRSA
grants the Secretary of Transportation the authority to “prescribe
regul ations and issue orders for every area of railroad safety.”
49 U.S.C. 8§ 20103(a). The FRSA al so contains an express pre-
enption provision:

Laws, regulations, and orders related to
rail road safety shall be nationally uniformto
the extent practicable. A State may adopt or
continue in force a law, regul ation, or order
related to railroad safety until the Secretary
of Transportation prescribes a regulation or
i ssues an order covering the subject matter of
the State requirenent.
49 U.S.C. § 20106.

Preenption of state or local |laws occurs by operation of the
Suprenmacy Clause of the United States Constitution when (1)
Congr ess expressly defines the extent to which federal | aw preenpts
state law, (2) state lawregul ates conduct in a field that Congress
i ntended the federal governnent to occupy exclusively; (3) it is

i npossible to conply with both state and federal requirenents; or

(4) the state |law poses an obstacle to the acconplishnment and
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execution of congressional purposes. See Cvil Gty of South Bend,
I ndi ana v. Consolidated Rail Corp., 880 F. Supp. 595, 599 (N.D
Ind. 1995), citing C ppollone v. Liggett Goup, Inc., 505 U S. 504,
112 S. C. 2608, 2617-18 (1992)). In this case, Plaintiff brings
her claim against CSXT under the FELA - a federal |aw CSXT
essentially argues, therefore, that the FRSA shoul d preenpt FELA
clainms related to subject matter that is covered by regul ations
promul gated by the Secretary of Transportation.

Several district courts have held that FELA clains nmay be
preenpted by the FRSA. See, e.g., In Re: Amrak “Sunset Limted”
Train Crash in Bayou Canot, Al abama, on Septenber 22, 1993, 188 F.
Supp. 2d 1341, 1348 (S.D. Ala. 2000) (“The FELA clains by the
railroad enployees, like the general nmaritine clainms by the
passengers, are negligence based. . . . Like common | aw negli gence
claims, FELA negligence clainms may not be used to inpose duties
beyond t hose i nposed by Congress or the FRA - that is, FELA clains
may, indeed, be subject to preenption.”)(citing Thirkill v. J.B.
Hunt Transp., Inc., 950 F. Supp. 1105, 1107-08 (N.D. Ala. 1996);
see also Rice v. Cncinnati, New Oleans & Pacific Railway Co. v.
Sandlin, 955 F. Supp. 739, 741 (E.D. Ky. 1997). In Rice, atrain
accident case in which the plaintiff challenged atrain’s excessive
speed as negligence on the part of the enployer railroad, the court
reasoned that:

[i]f a plaintiff were allowed to argue unsafe
speed under the FELA but not under state |aw,
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the railroad safety uniformty intended by

Congress would be conprom sed. The FRSA

therefore supersedes plaintiff’s FELA action

insofar as it asserts that the train was

traveling at an unsafe speed, provided that

the speed is in keeping with the FRSA

regul ati on.
ld., 955 F. Supp. at 741. At least one district court has
concluded that a plaintiff’s FELA clains based on allegations of
excessive speed are not preenpted by the FRSA I n Earwood V.
Norfolk So. Ry. Co., 845 F. Supp. 880 (N.D. Ga. 1993), the court,
noting that FELA is the exclusive renedy for injured railroad
enpl oyees, concluded that the plaintiff’s FELA clains were not
preenpt ed because the statutes’ purposes did not conflict. 1d.
845 F. Supp. at 891. Regardless of their divergent conclusions,
the district courts are agreed that a FELA claimmay be preenpted
by the FRSA. The relevant question to consider, therefore, is
whet her the FRSA or an acconpanyi ng federal regul ation covers the
sane subject matter that forns the basis of the FELA claim

For preenption to take effect, “the federal regulation nust

‘cover’ the sanme subject matter, and not nerely ‘touch upon’ or
‘relate to’ that subject mtter.” Norfol k Southern Ry. Co. v
Shanklin, 529 U. S. 344, 352 (2000)(internal citations omtted). In
this case, Plaintiff bases her FELA claim in part on the
contentions that CSXT negligently renoved the wayside signal

bet ween Kensington Station and Georgetown Junction, Paper no. 35,

at  20(c), negligently used a signal system id., at T 20(d),
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failed to correct all eged ongoing signal failures, id., at § 20(e),
vi ol ated the Signal Inspection Act and its regulations, id., at 1
20(0), and “did not nmai ntain three bl ock, four indication signaling
in the signal design with respect to eastbound trains
approaching a Stop Signal at Georgetown Junction, [that] if
present, would have prevented this accident.” Paper no. 274, at
18. CSXT argues that because FRSA regul ations contained at 49
C. F. R 88 235-236 cover the subject matter of design, installation,
and nodification of railroad signal systens, Plaintiff's clains
regardi ng the operation and design of the signal system nust be

pr eenpt ed.
CSXT points out that 49 CF. R § 235.1 defines the scope of

part 235 as prescribing “application for approval to di scontinue or

materially nodify block signal systens, . . . traffic contro
systens, . . . or other simlar appliances, devices, nethods, or
systenms . . . .” Part 235.5 requires the filing of an application

to cover the discontinuance or the nodification of a bl ock signal
system Part 236, entitled “Rules, Standards, and Instructions
Governing the Installation, Inspection, M ntenance, and Repair of
Signal and Train Control Systens, Devices, and Appliances,” devotes
seven subparts to the regulation and design of signal systens.
Part 236, sub-part A “Rules and Instructions: Al Systens,”
requires that “[w here a passenger train is operated at a speed of

60 or nore mles per hour, or a freight train is operated at a
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speed of 50 or nore m | es per hour, a block signal systemconplying
with the provisions of this part shall be installed or a nmanua
bl ock system shall be placed permanently in effect . . . .7 49
C.F.R 8 236.0(c). Part 236.21 requires each roadway signal to be
“positioned and aligned so that its aspect can be clearly
associated with the track it governs.” 1d. Part 236.24 requires
t hat :

[e]ach roadway signal shall be located with

respect to the next signal or signals in

advance which govern train novenents in the

sanme direction so that the indication of a

signal displaying a restrictive aspect can be

conplied with by neans of a brake application,

ot her than an energency application, initiated

by such signal, either by stopping at the

signal where a stop is required, or by a

reduction in speed to the rate prescribed by

t he next signal in advance where reduced speed

i's required.
Id. Sub-Part B of 49 U S. C. § 236 sets forth the standards for
automatic block signal systens and Sub-Part D lays out the
standards for traffic control systens.

Plaintiff argues that, despite CSXT's citations to Parts 235
and 236, “the conplete federal control and al | -enconpassi ng f eder al
regul ati ons” which mght permt a finding of preenption are not
present. Plaintiff contends that 49 C F.R § 235 has no rel evance
to this case because the signal project was an “upgrade” for which

an application was not required to be filed. Plaintiff also argues

that there is no evidence of intent by the Secretary of
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Transportation or FRA to assune jurisdictional regulatory power
over the nodification of the signal systemin this case.

The relevant question in this preenption analysis renains,
however, whether the FRSA and its regulations “cover” the sane
subj ect area on which Plaintiff attenpts to base part of her FELA
negligence claim Based on the regulations set forth at 49 C F. R
88§ 235 and 236, it appears that the parts of Plaintiff’s FELA claim
based on negligent design or operation of the signal systemcan be
pr eenpt ed. Whet her they are preenpted hinges on whether the
federal regulations actually governed the signal system in
guesti on.

CSXT argues that the very fact that federal funds were used
for the system nodernization indicates the Secretary of
Transportation’s approval of a signal system design. Citing the
Suprene Court’s holding in Norfol k Southern, anmong other cases,
CSXT notes that the receipt of federal funding is the “cornerstone
of preenption.” As Plaintiff correctly points out, however, the
cases in which courts have concluded that federal funding is
determ native of federal approval, thereby triggering preenption,
have addressed clains challenging the adequacy of warnings at
roadway/ railway crossings. See lngramv. CSX Transp., 146 F. 3d 858
(11*M Cir. 1998); Mchael v. Norfolk Southern Ry. Co., 74 F.3d 271
(11" Gir. 1996). This is because 23 C.F. R 8§ 646.214(b)(3) and (4)

establish a federal requirenent that certain protective devices be
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installed or federal approval be obtained if federal funds
participate in the installation of warning devices at railroad
crossings. |d.; see CSX Transp. v. Easterwood, 507 U. S. 658, 670
(1993). In those cases, therefore, the participation of federa
funds becones indicative of federal approval. However, thereis no
conparable requirenent in 49 CF. R 88 235 and 236. The fact that
CSXT received $ 9.8 million in federal funds to conplete the
upgrade of the signal system does not in itself indicate federa
approval or even review of the systenis design and operation
gui del i nes.

Plaintiff proffers evidence that: (1) the FRA had no part in
the review, approval, or inspection of the signal changes on the
Brunswi ck line during the course of planning and construction of
t he signal re-spacing project because CSXT was not required to file
an application for these changes since they were considered an
“upgrade,” Paper no. 274, Ex. O, at 275, li. 19-21; id., at 257 and
276; (2) the FRA never determ ned whether the signal re-spacing
provi ded adequat e br aki ng di stances prior to the nodification, id.,
at 271, li. 11; (3) the only approval the FRA gave CSXT regardi ng
the Brunswi ck |ine upgrades related to braking distance adequacy
and not the design of the signal systemas a whole, id., at 276;
(4) the FRA never revi ewed or approved t he proposed si gnal changes,
id., at 270-71 and 276; (5) CSXT had exclusive control over the

design, installation, and operation of the signals systemwhile the
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MIA had the right to review and coment on the design and
construction plan, id., Ex. A and (6) neither the FRA nor the
VMDOT/ MTA revi ewed the CSXT design of the proposed signal system
nodi fication installation. 1d., Ex. A at 43. Nevertheless, CSXT
has provided evidence in the form of deposition testinony from
David Nethken, its former district engineer of signals, that the
signal systemon the line on which the Amrak and MARC trains in
this case were traveling was regularly inspected and tested by the
FRA to ensure that it conplied with its regulations and rules

Paper no. 270, Ex. 13, at 69-70. Plaintiff has not challenged
CSXT' s establishnment of this fact or Nethken's testinony. Thus,
regardl ess of whether the federal governnment played an active role
in the pre-installation preparations of the signal system
nmodi fication, it is uncontroverted that the federal governnent did
apply its regulations and requirenents that cover signal systens
operation and design to CSXT's system through inspection and
testing once it was installed. Plaintiff’s FELA clains based on
t he design and operation of CSXT's signal systemis therefore not
only preenptable, but also preenpted here by the FRSA. CSXT' s
nmotion for summary judgnment on Plaintiff’s defective signal clains
w || be granted.

2. Claim That “Rem nder” Signal Wuld Have Prevented the
Acci dent

It is uncontroverted that three years before the accident
occurred, CSXT renoved Signal 100, which had been | ocated between
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Kensi ngton station and the Georgetown Signal where the collision
occurred. Plaintiff contends that had Signal 100 not been renoved,
Decedent’s train woul d have had prior warning of the need to reduce
speed before approaching the red signal at Georgetown, and that the
changes nade to the signal system had no safety justification.
Paper no. 35, at 5, 1 16. Plaintiff clains that the renoval of the
signal at mle marker 100 may have caused the acci dent by depriving
Decedent and his crew of a “remnder” signal that would have
rem nded them of the aspect indications displayed on previous
signal s.

Having concluded that the portions of Plaintiff’'s FELA
negligence claimthat are based on the signal systenis design and
operation are preenpted, this claimis al so preenpted.

3. Requirenent to Conduct a Human Factor Anal ysis

Again, to the extent that Plaintiff’s claim that CSXT was
negligent in failing to conduct a human factor anal ysis as part of
its upgrade to the TCS signal system is a challenge to the
operation and design of the signal system it is preenpted. Even
if it were not, however, CSXT's notion for summary judgnent woul d
still be granted here.

In support of her claimthat a human factor analysis should
have been conducted, Plaintiff relies on the expert subm ssion and
deposition testinony of Robert W Halstead (Hal stead) who offers

his opinion that the “renoval of [Automatic Signal 100] was done
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wi thout the benefit of any prior human factors safety analysis,
whi ch shoul d have been perfornmed . . . .” Paper no. 274, EX. F,
Att. (b), at 14, 1 1. Hal stead’s anal ysis consists mainly of bl ock
guotations from NTSB and other railroad safety materials that may
hel p establish that a human factors safety anal ysis can be hel pful
to railroad systens design, but ultimately fails to show whet her
such an analysis would have led to any change or difference in
design of the signal systemin use by CSXT. Halstead does state
that “[a] thorough human factors anal ysis would have highlighted
the inherent fallibility of systens relying solely on hunan bei ngs
to maintain a safe environnent, and would |ikely have recommended
the installation of cab signaling as a way to reduce human error.”
Id., at 10. Nevertheless, this conclusion of Hal stead’ s appears
unreliable and conclusory as it is unsupported by any facts or
data, and not connected to the information set forth in the bl ock
quot ati ons by any cl ear reasoning. Regardl ess of whether it is
preenpted by the FRSA, therefore, the court will grant Defendant’s
nmotion for summary judgnment on Plaintiff’s claimregarding CSXT s
failure to enploy a human factors safety analysis in designing its
si gnal system

4. Evidence that Signal 1124-2 Displayed a Fal se Proceed
| ndi cati on

One of the theories of liability that Plaintiff advances is
that signal 1124-2 at Kensington Station failed to display an

approach aspect. See Paper no. 35, at 3, § 10. CSXT notes that
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Plaintiff has failed to identify any evidence establishing that
signal 1124-2 mal functioned or failed to di splay an approach si gnal
that required MARC train 286 to slow to 30 nph. CSXT points out
that there is no deposition testinony by experts on either
Plaintiff or CSXT's side that supports the contention that signa

1124-2 did not correctly display an approach indication

Fur t her nor e, Plaintiff concedes t hat t he post - acci dent
i nvestigation revealed a functioning signal system

Gven that there is no direct evidence of what the signa

actual ly indicated on the day of the accident because there are no
surviving crew nenbers who would have wtnessed the signal,
Plaintiff relies for support only on the inference that it is
unlikely that two nenbers of the MARC train crew would have
operated the train in violation of a correctly displayed approach
signal and the fact that fal se proceed i ndications have occurred on
this line both before and after the accident. On a notion for
summary judgnent, however, it is Plaintiff’s burden to establish
the existence of a genuine issue of material fact. The evidence
that Plaintiff proffers hereis barely nore than “sonme net aphysi cal
doubt.” Matsushita, 475 U S. at 586. Even drawi ng the inferences
fromPlaintiff's proffered support in the |light nost favorable to
Plaintiff, the court nust grant Defendant’s notion for summary
judgment on Plaintiff’s clai mbased on the theory that signal 1124-

2 di splayed a fal se proceed indication on the day of the accident.
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5. The Exenption to Rule 269 for Passenger Trains
Plaintiff clains that the exenption for passenger trains to
CSX Operating Rule 269 was a contributing cause in the collision
that led to Decedent’s death. Rule 269 states:
When a train has passed a signal permtting it
to proceed (other than a Restricting, a Stop
and Proceed at Restricted Speed, or G ade

aspect) and is stopped in the block, the train
must proceed prepared to stop at the next

si gnal . This nust be done until it can be
seen that the next signal permts the train to
pr oceed.

Paper no. 270, Ex. 3, at 53. Rule 269 also contains the follow ng
exception: “[t]his rule does not apply to passenger trains making
station stops . . . .” 1d. Plaintiff argues that had MARC train
286 not been exenpted from Rul e 269, the accident would not have
occurred because, upon starting up after the flag stop at
Kensi ngton, MARC train 286 would have been restricted by the
operating rules fromtraveling at a speed faster than what would
have allowed it to stop in tine at the next signal. Despite the
expert testinony Plaintiff proffers in support of this contention,
however, the fact renmains that there is no evidence that signa
1124-2 did not display an approach signal that required MARC train
286 to proceed at a speed no greater than 30 nph. The exenption
for MARC train 286 fromRule 269's requirenment did not exenpt its
crew from observing the signals governing its novenent. Wile it
may be argued that abolishing the exception to Rule 269 would be

prudent, as a separate matter, for passenger rail safety, the
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argunent is irrelevant in the present context where the apparent
cause of the collision was the MARC train’s failure to observe
signal 1124-2's approach indication. CSXT's notion for sunmary
judgnment on Plaintiff’s claimthat the exenption to Rule 269 for
passenger trains will therefore be granted.

6. Di spatcher Negligence

Plaintiff clainms that negligence on the part of the CSXT
di spatcher on duty at the time of the accident, Crawford Boggs
(Boggs), who was | ocated in Jacksonville, Florida, contributed to
the cause of the collision. Specifically, Plaintiff clainms that
the fact that D spatcher Boggs took two personal calls during his
shift and did not call the crews of MARC 286 and Anmtrak 29 to warn
them that they were on the sane track headed for each other
constitutes Boggs' s negligence.

In order to claimnegligence on the part of Boggs, Plaintiff
nmust establish that Boggs had a duty that he breached. See, e.g.,
Wal pert, Snullian & Blunenthal, P.A v. Katz, 361 Ml. 645, 655, 762
A. 2d 582 (2000). CSXT argues that, as dispatcher, Boggs' s duty was
sinply to set up the trains so that they could travel as needed and
did not include the duty of warning trains traveling on the sane
track when there was not hi ng i nappropriate about the situation with
one train planned to crossover to a different track before the two
trains met. Furthernore, CSXT points out that there is no evidence

that the signals were not appropriately set by Boggs or that he
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shoul d have had any know edge that there was any irregular activity
the evening the collision occurred.

Plaintiff proffers the opinion of her experts that, based on
their experience in the industry and its practice, under the
ci rcunst ances on t he day of February 16, 1996, Di spatcher Boggs had
a duty to warn the crew nenbers of MARC 286 and Antrak 29 of their
situation vis a vis each other. Paper no. 274, Ex. G Beall Dep.
at 55-61; id., Ex. C, Westphal Dep., at 47-53. |If admi ssible, this
testinony would create a genuine issue of material fact wth
respect to whether Boggs had a duty to warn the train crews of
their situation. CSXT argues, though, that the testinony of
Plaintiff’s experts Beall and Wstphal is inadm ssible under
Daubert v. Merrill Dow Pharmaceuticals, Inc., 509 U S. 136 (1993),
because it is subjective belief or unsupported specul ation. Both
Beal | and West phal base their opinions on duties that they attest
derive from industry practice or custom supported by their past
experience as workers in many different capacities in the rai
industry. Their testinony is therefore nore than nere subjective
belief or wunsupported specul ation. CSXT's notion for summary
judgment on Plaintiff’s clai mof D spatcher Boggs’s negligence w ||

t heref ore be deni ed.
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7. Operating Crew Negligence

Once Plaintiff’s claimthat there is evidence to support an
inference that the signal nmalfunctioned is elimnated, the
i nescapabl e conclusion is that the negligence of the train crew
contributed to the collision; that there was an “approach” signal
visible and either the crew failed to observe it correctly or at
all, or saw it but forgot its aspect as they left Kensington.
Plaintiff argues that negligence of other crew nenbers, not
attributable to Decedent, nakes CSXT liable. It then is necessary
to evaluate the evidence as it relates to the responsibilities of
the various crew nenbers, depending on their location at the
critical tines.

If M. Major was in the operating cab wth the engi neer when
the train passed the Kensington signal, it is uncontested that both
woul d have had an equal duty to observe, call out, and obey the
signal. There is evidence, however, fromwhich it could be found
that M. Major was not in the control cab at the tine the train
passed the signal, but was in the process of preparing to board a
passenger. Thus, he would have been relying on the engineer to
view the signal and to report its aspect. Defendant argues that,
if the engineer failed to report the signal, then M. Mjor
breached a duty if he failed to inquire about it. (Had the inquiry
been made, the crew woul d have been able to | earn of the approach

signal and maintain the proper speed to be able to stop at the red
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signal .) If the engineer saw and reported the signal as
“approach,” and then accelerated the train above the speed al | owed
for that signal once the train left Kensington, then again M.
Maj or breached a duty when he failed to correct the speed.

Plaintiff’s contention is, though, that when M. Maj or was not
in a positionto viewthe signal hinself, he was permitted torely
that the engineer (and assistant conductor) were performng their
duties correctly. The question, then, is whether Plaintiff has
forecast adm ssi bl e evidence that the conductor is absolved of his
responsibility to know of the signal and its aspect or to nmake sure
that the engineer conplies with the signal when he is performng
ot her duties when he is not in the control cab.

One of Plaintiff’s experts plainly contradi cts that assertion.
WIllis A Henry, Sr., has worked for CSX and its predecessors since
April of 1971, first as a brakeman, and as a conductor since 1976,
on passenger trains since 1986. H's route was on the MARC |ine
between Baltinore and Brunswi ck, at tinmes including both parts,
Baltimore to D.C. and D.C. to Brunsw ck. He testified that the
conduct or, assistant conductor, and engi neer operated as a teamand
each had responsibilities. The conductor’s responsibility includes
maki ng sure that the engineer is operating the train properly.
Paper no. 275, Ex. B, Henry Dep., at 15-16. The engineer is
required to call out signals on the radio as the train approaches

a signal. The conductor, who knows where the signals are, would
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ask the engi neer what the signal was if the engi neer had not called
out the signal on the radio. I1d. at 22-23, 58, 63-64. Calling out
the signal entails both acknow edgi ng the signal and t he aspect and
the track. 1d. at 51, 81. The conductor is to acknow edge that he
heard the engineer call the signal. Id. at 54. Simlarly, the
assistant conductor is to call out the signal if heis in the cab
wi th the engi neer, or acknow edge hearing called out if he is not.
ld. at 78-79.

Anot her proposed expert Wwtness, on the other hand,
equi vocates on the point. August W Westphal spent 15 years with
Chicago Northwest Railroad as a trainman, a yardman and a
conductor, both in passenger and freight service, ending in
Decenber 1960. He then becane the Nebraska state representative
for the Brotherhood of Railroad Trainmen. Next he worked for the
Br ot her hood of Railroad Trai nmen as the manager of the | egislative
and education departnent, and then directly into the UTU. He
retired in 1986. In February 1987, he formed Transit Operations
and Personnel Qui dance, providing consultation services. 1In 1992,
he was elected as the national president of the National
Associ ation of Retired and Veteran Railway Enpl oyees.

He testified that the conductor and engineer are equally
responsi ble for the safe operation of a train. Paper no. 275, EX.
C, Westphal Dep., at 32. The conductor should be generally aware

of his territory and the signal system but he would have to be a
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“psychic or a genius or a magician” to be aware of the | ocati on and

t he passi

testified:

ng of wevery signal. I1d. at 34. Specifically,

Q Is it the responsibility of the conductor
on passenger service to know what the
governing signal is under which the train is
operating at any given tine?

AL Only if that conductor is in the | oconotive
or the control conpartnent of the |oconotive
that’ s handling the train.

Q So if the conductor is not in the contro
area of the train, he or she has no
responsibility at all to know what the signal
is?

A. In ny opinion, the conductor that’s not in
the control conpartnent of the |oconotive
could have no conception of what the signa

i ndi cation is. Hs or her responsibility
would be within the cab or the conpartnent
where they were working in the passenger
conpartnent of the passenger train and the
ot her enpl oyees who are on the |oconotive or
in the cab control departnent of the train
woul d have that responsibility to observe the
i ndi cation of the signal.

Q Wat is your understanding, M. Westphal
of the duties of various train crew menbers to
acknow edge signals when they pass thenf?

A. Wien they're in the control conpartnent of
the | oconotive, they are supposed to call out
to each other the signal indication of the
train.

Q If they are alone in the contro
conpartment of the train, to whomdo they cal
out that signal?

A. |If they have a radio comunication or if

they’re in direct contact with the dispatcher
or if their comuni cation goes to other trains
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in the vicinity, they would just call them
out .

Q So they would call them out over the radio
if there is no one else in the control area?

A. They would just call themout if the radio
was on and the radio would accept the
transm ssi on.

* * * *

Q If the radio is on and operable when the
train passes a signal, what is your
understanding of the responsibilities of the
engi neer as to that signal?

A Is to call out the signals.

* * * %

Q And if the conductor were not in the
control area of the train, is it not your
understanding that the engineer would, in
fact, activate that signal so that the
conductor could hear the engi neer acknow edge
t he signal

A. |If the engineer activated only the radio
and whoever had their radio on could receive —
t hey woul d recei ve the signal
Q Wwell, I understand that they would if he
did that, but do you have an understandi ng as
to whether the engineer had a responsibility
to convey the signal over the radio if the
conductor was el sewhere in the train?
A. | would have no opinion on that.
ld. at 36-37. He reiterated his opinion that the conductor has no

obligation to ask the engi neer what the signal was if he doesn’'t
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hear the engi neer acknow edge it. Id. at 42-43.% |If believed,
over the substantial contrary evidence, this testinony would be
sufficient to prove that M. Major did not breach a duty, but that
ot her crew nenbers did. Thus, sumary judgnent is not appropriate
on Plaintiff’s claimof crew error.

C. Anmtrak’s Mdtion for Summary Judgnent

Antrak noves for summary judgnent on Plaintiff’'s claim of
negligence against it, arguing that Decedent’s contributory
negligence bars Plaintiff’s claimunder Maryland law. Plaintiff
counters that the “l aw of the case” doctrine precludes this court’s
consideration of Antrak’s notion or, in the alternative, that the
question of Decedent’s negligence should be properly submtted to
ajury.

1. Law of the Case Doctrine

The law of the case doctrine provides that “when a court

deci des upon a rul e of law, that decision should continue to govern

3 Amtrak, inits nmotion for summary judgnent, argues that this
testi nony by Westphal should be disregarded based on Barw ck v.
Cel otex Corp., 736 F.2d 946, 959 (4'" Cir. 1984), which held that
a plaintiff may not avoid sunmary judgnment by offering conflicting
versions of the facts. Paper no. 271, at 18, n.1l1. The situation
there was, however, a plaintiff who had testified to one set of
facts at deposition and then later tried to controvert those facts
by affidavit. Thus, it was the same w tness who purportedly gave
conflicting evidence. Here, there are two separate w tnesses,
al beit offered by the sanme party, who give contradictory opinions,
and the court is unwlling, wthout further briefing on the issue,
to reject Westphal’'s testinmony on the ground that Plaintiff is
prohi bited from producing conflicting expert opinions.
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t he same i ssues in subsequent stages of the same case.” Pincus v.
Pabst Brewi ng Co., 752 F.Supp. 871, 873 (E.D. Ws. 1990) (quoting
Redfield v. Continental Cas. Co., 818 F.2d 595, 605 (7'" Cr.
1987)). The doctrine applies in a situation where a court wll not
reconsider its own decision rendered at an earlier stage of the
l[itigation absent clear and convincing reasons to reexam ne the
prior ruling. | d. Plaintiff argues that because the court has
already ruled on the issue of any contributory or conparative
negligence on the part of Decedent and concluded that it is a
guestion of fact for a jury, see Major v. CSX Transp., Inc., 170
F. Supp. 2d 563, 569-70 (D. Md. 2001) (observing that “[o]ut-standing
i ssues remain not only as to the potential concurrent liability of
CSXT and Amtrak for negligence. . . . [T]lhe court wll . . . deny
Amrak’s Mtion for Summary Judgnent because there is still a
di spute as to whether Amtrak is concurrently liable at |east for
the extent and severity of the collision.”), the court nay not
conclude differently here.
According to the court in Pincus:
[W hile a mandate is controlling as to matters

within its conpass, on the remand a | ower
court is free as to other issues. Thus, it is

critical to determine what issues were
actually decided in order to define what is
the ‘law of the case. This requires a
careful reading of the Court’s opinion:
observati ons, comment ary, or nere dicta
t ouchi ng upon issues not formally before the
Court do not constitute bi ndi ng

det er m nati ons.
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ld., 752 F. Supp. at 873. A careful reading of the court’s prior
opinion nmakes clear that the issue of Decedent’s contributory
negl i gence was not decided previously. Amtrak’s prior summary
judgnment notion applied to all plaintiffs who were involved in the
action at the time and did not squarely address the matter of
Decedent’s contributory negligence. To the extent that the court’s
prior opinion does nention contributory negligence, it was only to
observe that outstanding issues remained as to that matter. The
| aw of the case doctrine therefore does not preclude consideration
of Amtrak’s current sunmary judgnent notion based on Decedent’s
contributory negligence.

2. Decedent’s Contributory Negligence

Contri butory negligence operates as an absolute bar to
recovery under Maryland Iaw. Harrison v. Montgonery County Bd. of
Educ., 295 M. 442, 451, 456 A.2d 894, 898 (1983) (“[A] plaintiff
who fails to observe ordinary care for his own safety is
contributorily negligent and is barred from all recovery,
regardl ess of the quantum of a defendant’s primary negligence.”).
It is defined as “conduct on the part of the plaintiff which falls
below the standard to which he should conform for his own
protection, and which is a legally contributing cause co-operating
with the negligence of the defendant in bringing about the
plaintiff’s harm” Kassama v. Magat, 368 M. 113, 127, 792 A 2d

1102, 1110 (2001). The focus of the contributory negligence
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defense is on whether the plaintiff took appropriate precautions to
protect his own interests. 1d. Wile the issue of contributory
negligence is generally one of fact to be decided by a jury, it
becomes a matter of |aw when reasonable mnds could not differ on
t he question. Union Menmi| Hosp. v. Dorsey, 125 Md. App. 275, 282,
724 A 2d 1272 (1999). The burden of proving contributory
negligence is on the defense. McQuay v. Schertle, 126 M. App.
556, 568, 730 A.2d 714, 720 (1998) (citing Mers v. Bright, 327
Md. 395, 403, 609 A 2d 1182 (1992)). 1In order to prove Decedent’s
contributory negligence, Amtrak must establish that Decedent
breached a duty that proxi mately caused the accident and injuries.
See Rosenthal v. Mieller, 124 M. App. 170, 173-74, 720 A 2d 1264
(1998).

Antrak argues that there is no set of circunstances under
which MARC train 286 could have been approaching Georgetown
Junction at a speed of approximtely 66 nph if Decedent had been
performng his duties in accordance wth CSX operating rules and
wth the degree of care required of the conductor of a train.
Antrak asserts that it is undisputed that MARC train 286 was not
operating in accordance with the “approach” signal indication
governing its novenent at the tinme of the accident. Relying on the
deposition testi nony of experts Wllis A Henry, WIlliamC. Benson,
and Richard C. Beall and CSX Operating Rule 34-C, Antrak asserts

that, as the conductor of MARC train 286, Decedent was responsible
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for know ng t he signal governing novenent of the train and ensuring
that the train was operating in accordance with that signal. |If
Decedent had been in the cab control car of MARC 286, it was his
duty to observe the aspect of the signal hinself. The engineer
calls the signal and if the engineer then fails to operate the
train in accordance with the signal governing novenent of the
train, it is the conductor’s duty to take action to ensure the
safety of the train, including telling the engineer to slow the
train down.

Antrak asserts that even if Decedent had not been in the cab
control car at the tinme that MARC 286 passed signal 1124-2, the
engi neer was required to call the signal and if Decedent had not
heard the call, it was his duty to ask the engineer the indication
of the signal. It was also Decedent’s duty and responsibility to
know the | ocation of all signals along the route and to ensure that
the train operated in accordance with the indication of those
signals. As the conductor, Decedent was ultinmately responsible for
the safe operation of the train.

Plaintiff insists that the question of Decedent’s contri butory
negl i gence nmust be reserved for a jury because an all eged viol ati on
of the CSX Operating Rules by Decedent does not automatically
require a finding of negligence. Antrak argues that “violation by
a railroad enployee of a railroad’ s operating rules and practice

does constitute negligence when the rule directly relates to the
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safe operation of trains and the foreseeabl e consequence of such a
rule violation is a catastrophic train accident.” Although Antrak
offers no case law in support of this principal, it my be noted
that in Maryland, violation of a statute does not per se constitute
negligence -- unless the violation was a proxi mate cause of the
injury. Hartford Ins. Co. v. Manor Inn of Bethesda, 335 Md. 135,
155, 642 A 2d 219, 229 (1994). The analogy to the question of
whet her violation of a statute is consi dered negli gence underscores
that the relevant inquiry remains whether Decedent’s failure to
ensure that MARC train 286 was operating in accordance with the
“approach” signal in violation of CSX Operating Rules proximtely
caused the accident and colli sion.

Plaintiff asserts that “there are multiple factual scenarios
and permtted inferences that could be drawn by a jury that would
allowfor a finding that [Decedent’s] actions or inactions were not
the cause (in whole or in part) of his death and/or this collision,
but as a result of a nmultitude of other factors . . . .7 As
di scussed above, there is clear, uncontradicted evidence that CSXT
crew error of sonme sort contributed to the cause of the collision,
but it is not undisputed that M. My or was hinself negligent. On
the slimreed of M. Wstphal’'s testinony, Plaintiff my contend
t hat he was absol ved of responsibility for knowi ng and obeyi ng t he
approach signal if he was attending duties away from the control

cab.
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The court notes, noreover, that, having concluded that a
genuine issue of material fact exists wth respect to whether
Di spatcher Boggs’s acts or omssions may have contributed to
causi ng the accident, a factual dispute also exists here regarding
whet her Decedent’s violation of CSX rules and breach of duty
proxi mately caused the accident. Amrak’s notion for summary
j udgnment based on Decedent’ s contributory negligence will therefore
be denied.*

3. Amtrak’s Negligence in Responding to Immnent Collision

Antrak argues that even if Plaintiff’s claimagainst it is not
barred by Decedent’s contri butory negligence, thereis insufficient
evi dence to establish that Antrak’ s negligence caused the collision
and Decedent’s death. To establish negligence, Plaintiff nust

denonstrate that Anmtrak owed a duty to Plaintiff, breached that

“* Plaintiff also invokes the “last clear chance” doctrine in
argui ng agai nst Antrak’ s notion for summary judgnent. Plaintiff is
unable to avail herself of the doctrine. The |ast clear chance
doctrine allows a contributorily negligent plaintiff to recover
damages from a negligent defendant if: (1) the defendant is
negligent; (2) the plaintiff is contributorily negligent; and (3)
the plaintiff makes a show ng of sonething new or sequential, which
affords the defendant a fresh opportunity, of which he fails to

avail hinself, to avert the consequences of the original
negl i gence. Burdette v. Rockville Crane Rental, Inc., 130 Mi. App.
193, 216, 745 A.2d 457, 469 (2000). Plaintiff argues that,

assum ng Decedent was contributorily negligent, Noble's decisionto
accelerate Amrak train 29 instead of decelerating it was either
the original act of negligence on the part of Anmtrak or the fresh
opportunity which Antrak failed to seize to avert the consequences
of the original negligence. Noble's decision to accelerate Antrak
train 29 cannot be both the original act of negligence and the
opportunity to avert the accident.
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duty, a causal rel ationship exists between the breach and t he harm
and that damages were suffered. See Walpert, Snullian &
Bl unment hal, 361 Md. at 655, 762 A . 2d 582. Antrak argues that the
crew of Antrak train 29, including Engineer Noble in particular,
did not breach a duty owed to Decedent when confronted wth
oncom ng Marc 286 and that there is no causal relationship between
any action or inaction by Noble and the injuries caused to
Plaintiff.

A genui ne issue of fact exists as to whether Noble breached a
duty when he chose to accelerate Antrak train 29 i nstead of braking
when confronted with the immnent collision with MARC train 286.
Plaintiff proffers the testinony and subm ssions of her experts and
Antrak’s Answer to Interrogatory No. 24 in support of the
contention that Noble s acceleration was contrary to all accepted
standards and procedures for an engineer when faced with an
i mm nent collision. Paper no. 275, Ex. F, Att. (a), at 3, 1 5;
id., Att. (d), at 3, 15; id., Ex. G at 63-69; id., Ex. C, at 55-
63; id., Ex. E, at 34, li. 5-20; see also Mjor v. CSXT, 170
F. Supp.2d at 568. In terns of the question of causation, Antrak
argues that even Plaintiff’s experts acknow edge that there was
not hi ng Nobl e coul d have done to avoid the collision once the two
trains becane aware of their situation. Nevertheless, a question
of fact still remains as to whether Noble's action in accel erating

Antrak train 29 caused the severity of the collision that resulted
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in 11 deaths on MARC train 286. Amtrak argues that the evidence
that Plaintiff presents to support her contention that Amtrak train
29's deceleration my have mtigated the severity of the
collisions injury and harm by allowng Decedent and other
occupants of MARC train 286 nore tinme to escape fromthe front of
the train and by decreasing the |evel of inpact between the two
trains, see Paper no. 275, Ex. F, Att. (c), at 2, 1 4; id., Ex. H
at 47, is speculative. Plaintiff’s burden on this notion for
summary judgnment, however, is not to establish causation as a
certainty but merely to establish the existence of a factual
di spute over causation. Havi ng done so, Amrak’s notion for
summary judgnent based on Noble's negligence will be denied.
| V. Concl usion

For the foregoing reasons, the court will (1) grant in part
and deny in part Defendants’ notion to strike; (2) grant CSXT s
motion for summary judgnment on Plaintiff’s clainms of negligence
against it based on the operation and design of the signal system
(itncluding the clains that a rem nder signal would have prevented
the accident and that CSXT was required to conduct a human factors
anal ysis as part of its upgrade of the signal systen), the claim
that signal 1124-2 displayed a false proceed signal, and the
exenption to CSX Operating Rule 269 caused the collision; (3) deny
CSXT's notion for summary judgnent as to Plaintiff’s clains of

negli gence by other crew nenbers and on the part of D spatcher
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Boggs; and (4) deny Antrak’s notion for summary judgnment. A
separate order will follow
/sl

DEBORAH K. CHASANOW
United States District Judge

August 18, 2003



